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As you may be aware, on July 8, 2010, the Court entered an order staying certain deadlines in the litigation the Receiver initiated against Sun Capital, et al. ("Sun").  [July 8, 2010 Order]. The stay was requested in order to permit the parties (the “Litigants”) to attempt to negotiate a comprehensive settlement of the matter.  Under the broad terms of a potential settlement, assets of Sun would be transferred to a receivership entity.  To establish the appropriate framework for settlement discussions and negotiations, the parties negotiated certain confidentiality agreements concerning the use of the Sun-related Parties’ financial consultant and access to its work product.  Since the entry of the Stay Order, and as more fully described in the Joint Notice dated April 22, 2011 Joint Notice, the parties have been working diligently towards a possible comprehensive resolution.

The Receiver and his counsel are currently engaged in regular communication with Sun’s counsel regarding the proposed settlement transaction and process.  The Receiver and his counsel are also in frequent contact with counsel for an investor group that had separately negotiated a term sheet with Sun, and who are also participating in settlement discussions.  The proposed settlement transaction has moved beyond preliminary stages and the parties have been negotiating the major transaction issues, as well as attempting to complete comprehensive settlement transaction documents.  Assuming a settlement is reached and the documentation finalized, the Receiver will move for Court approval of any settlement.  The Receiver will also move the Court for approval of a claims process to be employed in conjunction with the distribution of assets and/or interests obtained in any proposed settlement of the Sun litigation.  Other monies the Receiver may recover in litigation brought on behalf of Receivership Entities or based on other actions will similarly be distributed by way of a Court approved claims process.   It is the Receiver’s intent to keep investors and the Court advised throughout this process and to present a recommendation once the necessary diligence steps, analyses and negotiations have been completed. 

The Receiver is also pursuing other avenues of recovery.  Among other actions, the Receiver has filed a lawsuit in state court in Florida [Second Amended Complaint] asserting claims against Mayer Brown and Ernst & Young for, among other things, professional malpractice. 

Should you have questions, we encourage you to contact us by email at Broad and Cassel [Patricia Blackman] pblackman@broadandcassel.com .
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